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FULL BENCH

APPELLATE CIVIL
Before Eric Weston, C. J. and Khosla, and Falshaw, JJ.
VISHWA NATH ALIAS BHOLU,—Plaintiff-Appellant.
versus '
SHRIMATI SITA BAI ANAND anp oTHERS,—Defendants-
Respondents.

Letters Patent Appeal No. 61 of 1949.

Court Fees Act (VII of 1870)—Section 7 (iv) (c)—
Court Fee—Suit to set aside decree and for recovery of
possession of property sold in -execution thereof—Such
suit whether falls under section 7 (iv) (c)—Suits Valu-
ation Act (VII of 1887)—Sections 8 and 9—Effect of.

Held, that the valuation of court fees of a suit to set
aside a decree where in execution of such decree property
has been sold and possession given and where possession
of the property so sold is sought falls under section 7(iv)(c)
of the Court Fees Act and Court Fee is pavable on the
value of the relief as fixed and stated by the Plaintiff.

Deoraj v. Kunj Behari and others (1), Salahuddin
Hyder Khan and others v. Dhanoo Lall Chaudhry and
others (2), Akhouri Bikramajit Persad and others v.
Girwar Prasad Narain Singh (3), Udayanath Mohapatra
and another v. Rahas Pandiani and others (4), relied on;
Dhondhey Singh and others v. Patry Kunwar and others
(5), dissented; C. R. Rama-Swami Ayyanger y. C. S. Ranga-
chariar and others (6), Kandaswami Udayam and another v.
Annamalai Pillai and others (7), and Ram Khelawan
Sahu v. Bir Surendra Sahi and others (8), distinguished.

Held, that Sections 8 and 9 of the Suits Valuation Act
do not impose a restriction upon the freedom of the plain-
tiff to value his relief under section 7 (iv) (c¢) of the Court
Fees Act. Section 9 has nothing to do with section 8 and
where a suit falls under section 9 the plaintiff may fix what-
ever value he likes upon his relief for purposes of Court
fee even if he has to fix a much higher value for purposes
of jurisdiction.

Sat Pal v. Abdul Haye (9), Narotam Chand v. Durga
Devi (10), Sundera Bai and another v. The Collector of
Belgaum (11), relied on. Udayanath Mohapatra and an-
-other v. Rahas Pandiani and others (4), Salahuddin Hyder

(1) AIR. 1930 Oudh 104
(2) AIR. 1945 Pat. 421
(3) A.LR. 1949 Pat. 363
(4) A.LR. 1951 Orissa 10.
(5) A.LR. 1944 Oudh 118.
(6) A.LR. 1940 Mad. 113
(7) AILR. 1949 Mad. 105
(8) I1L.R. 16 Pat. 766

(9) AIR. 1949 Lah. 1
(10) A.I.R. 1949 Lah. 116
(11) ILL.R. 43 Bom. 376
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Khan and others v. Dhanoo Lal Choudhary and others (1),
Mst. Rupia v. Bhatu Mahton and others (2), distinguished
and not followed.

Case referred to Full Bench

Letters Patent Appeal against the judgment and decree
of Mr. Justice Kapur, dated the 29th July, 1949, in Regular
Second Appeal No. 103 of 1949, modifying that of Shri
Mani Ram, Senior Subordinate Judge Amritsar, with en-
hanced anpeuate powers, dated the 28th day of January,
1949, who affirmed that of Shri Chaman Lal, Sub-Judge,
1st Class, Amritsar, dated the 24th July, 1948, holding that
portion of the claim relating to the decree for Rs. 13,643
was properly valucd in the plaint, but the second portion
of the claim dealing with the decree for Rs. 29,188-14-3 and
jor possession was not properly valued and this would
Jall under section 7 (v).

D. R. Mancuanpa, for Appellant.

C. L. AcGarwal, for Respondents.
JUDGMENT

Kuosra, J—The following question has been
referred to the Full Bench:

‘““ Whether the valuation for court-fees of a
suit to set aside a decree where in exe-
cution of such decree propertv has been
sold and possession given, and " where
recovery of possession of the property
so sold is sought in the suit, falls under
section 7 (iv) (c) of the Court Fees Act,
and if not what court-fee is payable?”

The matter arose in the following manner.
The plaintiff Vishwa Nath, a minor, brought a suit
for a declaration, that two decrees passed on the
basis of awards were null and void as against him.
He also prayed for possession of the property aftec-
ted by the decrees by way of consequential relief.
This property belonged to the plaintiff's father
Kahan Chand and he effected a mortgage in
favour of Shrimati Sita Bai for a sum of
Rs. 20,000. The transaction was the subject-
matter of an award which was made a rule of the

(1) A.L R. 1945 Pat. 421
(2) A.LR. 1944 Pat. 17.
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Court. A decree in terms of this award was Vishwa Nath
passed by the Senior Sub-Judge, Amritsar, on the alias§  SBholu

21st of August 1945. Execution of this decree was

V.

taken out but the mortgaged property has not so Shrimati Sita
far been sold. A second award was also made in Bai Anand
favour of Shrimati Sita Bai and this too was made and others

a rule of the Court whereby a decree for Rs. 29,000
odd was passed in favour of the mortgagee Shri-
mati Sita Bai on the 21st of August 1945. Execu-
tion of the second decree was taken out and some
part of the mortgaged property was put up to sale
and purchased by the decree-holders. The sale was
confirmed by the executing Court on the 1st of
March 1947, and Shrimati Sita Bai took posses-
sion of the property.

In the present suit Vishwa Nath challenged
both these decrees and prayed that in respect of
the first decree an injunction should be issued
against the decree-holder prohibiting her from
executing the decree and in respect of the second
decree he should be given possession of the pro-
perty sold and purchased by the decree-holder.
The plaintiff valued each of the reliefs claimed at
Rs. 130 for purposes of jurisdiction and at the same
fisure for purposes of court-fee. Objection was
taken that the amount of court-fee on the plaint
was insufficient and the trial Judge upheld the ob-
jection holding that court-fee was payable on the
total value of the two decrees, namelv, on the sum
of Rs. 42,831-14-3. The deﬁmency in court-fee was
not made up and the plaint was, in due course, re-
jected under Order VII, rule 11, Civil Procedure
Code. On appeal the learned Senior Subordinate
Judge upheld the decision of the trial Court. A
second appeal was brought to this Court and the
matter came up before Kapur, J., who decided
in favour of the plaintiff with regard to the first
decree in which execution had not bzen taken out,
but held that with regard to the relief claimed in

respect of the second decree the plaintiff was bound
to pay ad wvalorem court-fee on the ground that
the relief claimed by him was really the possession
of the property sold in execution proceedings, and
he must therefore ray court-fee under <section
7(v) of the Court Fees Act. An appeal filed under

Khosla; J.
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Vishwa Nath Clause 10 of the Letters Patent came up before my
alias  Bholu Lord the Chief Justice and my brother Falshaw

V.

sitting in Division Bench, and they decided to

Shrimati Sita refer the question to a larger Bench. The case was

Bai Anand
and others

Khosla, J.

argued at considerable length before us and a
great number of rulings were cited and discussed.

*  We are only concerned with the plaintiff’s
claim with regard to the second decree, namely,
his claim for a declaration that the decree be dec-
lared null and void because the alienations upon
which it is based were without consideration and
necessity and (by way of consequential relief) for
possession of the property purchased by Shrimati
Sita Bai. The question for consideration is whe-
ther a relief of this type is a relief for a declaration
with a consequential relief under section 7(iv)(c)
or is in essence a possessory relief coming under
section 7(v) or schedule I, Article 1, of the Court
Fees Act. /

Shrimati Sita Bai is in possession of the land
as the result of an auction held in execution of a
decree. This decree was passed by a Court of com-
petent jurisdiction and therefore the plaintiff can-
not seek possession of the property as long as this
decree stands in his way. Although the object
of his suit is to obtain possession of the land he can-
not do so unless the decree is declared ineffective
against him and that being so, it is clear that the
plaintiff must of necessity ask for a declaration
that the decree is not binding upon him and until
this is done he cannot sue for possession, and in
this view of the matter the suit must be held
to be a suit under section 7(iv) (c) of the
Court Fees Act. Support is lent to this view
by a number of cases cited before us. In Deoraj v.
Kunj Behari and others (1), the plaintiff brought
a suit for a declaration that he was owner of cer-
tain property which had been sold in execution of
a mortgage decree. It was held that before the
plaintiff could ask for possession it was necessary
to get rid of the decree and therefore the suit fell
under section 7(iv)(c). Similarly in Salahuddin
Hyder Khan and others v. Dhanoo Lall Chaudhry
and others (2), suit was brought by Hindu sons for a

(1) A.LR. 1930 Oudh 104
(2) ALR. 1945 Pat. 421
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declaration that certain alienations made by their Vishwa -Nath
father and the decrees and sales consequent upon 3lias Bholu
these alienations were null and void as against .
them. The plaintiffs also prayed for possession by Shrimati Sita
way of consequential relief. It was held by a Bai Anand
Division Bench of the Patna High Court that with and others
regard to private sales the plaintiffs could treat
them as null and void and sue for possession of the Khosla, J.
property without seeking a declaration, but in res-

pect of those properties which had been sold in

execution of a decree there was a legal impedi-

ment in their way. Until the decrees were set aside

possession could not be given to them and so with

regard to these properties they were obliged to

ask for declaration and therefore their suit in so

far as it related to properties sold in execution of

decrees fell under section 7(iv)(c). Similarly

in Akhouri Bikramajit Persad and others v. Girwar

Prasad Narain Singh (1), the suit by a son for the

possession of property sold in execution of a

money decree against his father was held to be a

suit under section 7(iv) (c). In that case the

plaintiff had not asked for a declaratiom at all, but

the High Court held that possession could not be

given without setting aside the sale and therefore

it must be inferred that the plaintiff had also ask-

ed for a declaration. In Udayanath Moha-

patra and another v. Rahas Pandiani and others

(2), a Hindu son sued for a declaration that the pro-

perty sold in execution of a decree was not validly

sold and also prayed for possession of the property.

It was held that the suit fell under section 7(iv)

(c) of the Court Fees Act.

As against these cases reliance was placed
upon the following cases, Dhondey Singh and
others v. Patry Kanwar and others (3), Ram
Khelawan Sahu v. Birsurendra Sahi (4), C. R.
Ramaswami Ayyanger v. C. S. Rangachariar and
others (5), Kundaswami Udayam and another v.

(1) AIR. 1949 Pat. 363
A.LR. 1951 Orissa 10.
) ALR. 1944 Oudh 118
) LL.R. 16 Pat. 766
(5) ALLR. 1940 Mad. 113
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Vishwa Nath Annamalai Pillai and others (1), and Waman
~alias  Bholu Vinayak v. Narayan Hari (2). These ' cases

.

are, however, all distinguishable from the case

Shrimati Sita before us. In Madras there is a special section

Bai Anand
and others

.Khosla, J.

"7(iv-A) added to the Act. A similar section has
also been enacted in the United Provincés. In
Dhondey Singh and others v. Patry Kanwar
and others (3), a suit was brought for the
-possession -of land sold in execution of a mortgage
decree. It was held that court-fee was payable
under section 7(iv-A).in respect of the declaration
sought and also separately for possession of the
property. - In C. R. Ramaswami Ayyanger v.
C. S. Rangachariar and others (4), which was a
suit by a son for partition of the joint Hindu
family property section 7(iv-A) was applied.
Some of the properties had passed into the hands
of stranger alienees and it was held that this made
no difference to the case. Similarly in Kundaswami
Udayam and another v. Annamalai Pillai and
others (5), a son filed a suit for the possession of
property alienated by the father. It was held that
the ‘transfer could be treated null and void and
so the plaintiff could maintain a possessory suit
and his plaint should therefore have been stamped
under: -section 7(v) of the Court Fees Act.
‘Ram Khelawan Seahu v. Birsurendra Sahi and
others (6), was also a case in which a document,
namely, a deed of gift was challenged. It will
therefore be seen that there is not a single case
excepting the Oudh case in which a decree stood
in the way of possession being given to the plaintiff
and in this case the decision was made on the
basis of the special provincial law applicable.
There is therefore preponderance of authority in
favour of the view that where a plaintiff prays for
possession of property which has been sold in
execution of a decree by a competent Court, he
must also ask for a declaration that the decree is
not binding upon him and his suit there ore falls
under section 7(iv) (c) of the Court Fees Act.

(1) ALR: 1949 Mad. 105 .

(2) ALR. 1946 Bom. 363

(3) ALR. 1944 Oudh 118

(4) ALR. 1940 Mad. 113

(5) ALR. 1949 Mad. 105
(6) LLR. 16 Pat. 766
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The next point to consider is what court-fee Vishwa .Nath
is payable. Our attention was drawn to section alias Bholu

8 of the Suits Valuation Act which provides that

2.

in a case covered by section 7(iv) (c) the value for Shrimati Sita

purposes of jurisdiction must be the same as the
value for purposes of court-fee. Qur attention
was also drawn to section 9 of the Suits Valuation
Act according to which certain suits must be valued
according to the rules laid down by the High Court
“and this valuation, once it has been arrived at,
must be treated as the proper valuation for pur-
poses of court-fee also. The argument is that
first under section 9 you fix the value for purposes
of jurisdiction, then under the provisions of sec-
tion 8 this value becomes the value for purposes
of court-fee also. Therefore sections 8 and 9 of the
Suits Valuation Act really impose a restriction
upon the freedom of the plaintiff to value his re-
lief under section 7(iv) (c) of the Court Fees Act.
This matter was considered in three recent deci-
sions of the Lahore High Court and in all of them
the view taken was that section 9 has nothing to
‘do with section 8 and where a suit falls under sec-
tion 9 the plaintiff may fix whatever value he
likes upon his relief. for purposes of court-fee
.even if he has to fix a much higher value for pur-
poses of jurisdiction..In Emperor v. Ralla Ram (1)
the plaintiff filed a suit for a declaration that he
was the owner of some land across which a public
street had been constructed. He also prayed
for three injunctions by way of consequential
relief. - He valued his suit at ‘Rs. 10 both
for purposes of jurisdiction and for purposes of
court-fee. It was held that this suit came under
section 9 of the Court Fees Act and according to
the rules framed by the Lahore High Court the
value for purposes of jurisdiction must be at least
Rs. 101, but it was held by the Full Bench that the
two values could be different and the value for
purpeses of court-fee could be Rs. 10 as
assessed by the plaintiff. The same view was ex-
pressed in Ghulam Qadir v. Bulaqi Mal and Sons
(2), in which reference is made to rule 10 framed

under section 9 of the Court Fees Act and the

(1) ALLR. 1946 Lah. 94
(2) ALR. 1949 Lah. 1

Bai Anand
and others

Khosla, J.
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Vishwa Nath principle was reiterated in Karam Ilaki v.
dlias  Bholu Myuhammad Bashir and others (1). It seems

v

Shrimati Sita

Bai Anand
and others

Khosla, J.

to me therefore that the plaintiff was entitled
to value his relief at Rs. 130 for purposes
of court-fee even though he should have valued
it at a much higher figure for purposes of jurisdic-
tion. The rulings which lay down that the two
values must be the same date before 1942 when the
special rules under section 9 were framed by the
Lahore High Court. In suits of this nature two
positions will arise, either the relief can be ade-
quately assessed or it cannot be, but in either case
the relief can be assessed for purposes of court-
fee at any arbitrary value that the plaintiff choos-
es. If the case is covered by section 9 of the Suits
Valuation Act, the value for purposes of jurisdic--
tion will be different, otherwise it will be the
same as the value for purposes of court-fee. That
the plaintiff can put in any arbitrary value was
recognised by the Privy Council in Sunderabai
and another v. The Collector of Belgaum and
others (2). There are several rulings of the
Lahore High Court in which the same view was
expressed and a list of these rulings is given in
Karam Ilahi v. Muhammad Bashir and others (1),
at page 119. There appears to be an established
practice in Patna and Orissa that the Court can
revise such arbitrary value and our attention was
drawn to Udayanath Mohapatra and another v.
Rahas Pandiani and others (3), Salahuddin Hyder
Khan and others v. Dhanoo Lall Chaudhry and
others (4), and Mst. Rupia v. Bhatu Mahton and
others (5), but there appears to be no such re-
cognised practice in this Court or in the Lahore
High Court. In the circumstances I would
answer the question referred to us as follows : —

The valuation of court-fees of a suit to set
aside a decree wherein execution of
such decree property has been sold and
possession given and where possession
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In the present case the plaintiff therefore paid
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of the property so sold is sought falls Vishwa Nath
under section 7(iv) (c) of the Court alias Bholu

Fees Act and court-fee is payable on v.

the value of the relief as fixed and Shrimati Sita

stated by the plaintiff. Bai Anand
and others

the correct amount of court-fee. Khosla, J.

~

FALSHAw; J. I agree with the view of my Falshaw, J.
learned brother Khosla, J., and have nothing to

add.

WestoN C. J. I agree. Weston,

C.J.
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